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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SION - BAY CITY

In re: KENNETH DOYLE MASON and
DEBORAH K. MASON, Case No. 84-08035

Debt or .

VEMORANDUM OPI NI ONREGARDI NG DEBTORS'
MOTI ON TO AVO D SECURI TY | NTEREST

At a session of said Court held in the Federal
Building in the City of Flint, Mchigan on
t he 31st day of January , 1985.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

This matter comes before the Court pursuant to the notion
of
Kennet h and Deborah Mason, Debtors herein, to avoid the security
interest held by Household Finance Corp., on the grounds that the
creditor has a non-possessory, non purchase-noney security interest

t he Debtors' household goods unperfected by filing or possession.
A

heari ng was held on Oct ober 10, 1984, at which tine the parties were
requested to submt briefs on the i ssue of whet her Househol d Fi nance
Corp."'s refinancing of the Debtors' first |loan and the granting of
anot her | oan extingui shed the purchase-noney nature of the original

obligation; the parties were asked to give special enphasis to
M chi gan

| aw on the subject. To date, only the Debtors have responded.



The facts of this case, as stipulated at the hearing, are

relatively straightforward. In June, 1980 the Debtors applied for
and

received a |l oan from Househol d Fi nance, which they used to purchase
a

home stereo system Slightly over one year |ater, on June 23, 1981,

the loan was re-witten. Part of this second obligation was applied
to

retire the previous debt, and the Debtors received an undeterm ned

ampunt of extra funds; in return, the l|ender took a security
i nt erest

the stereo and ot her househol d goods. Apparently the cash received
at

this time was not used to purchase new goods.

On August 6, 1984, the Debtors filed for relief under
Chapt er

7 of the Bankruptcy Code and shortly thereafter filed the instant

motion. Sinply stated, the Debtors argue first that their initial
| oan

from Househol d Finance was satisfied by the refinancing in July,
1981,

t hus extinguishing the creditor's purchase-noney security interest
in

the stereo. Mor eover, they claim that because the refinancing
agree-

ment was not entered into to enable themto purchase new goods, but
was

made in consideration of an antecedent debt, the refinancing is not
a

purchase- noney security agreenent either



Section 522(f) of the Bankruptcy Code allows the debtor to
avoid the fixing of a lien on otherw se exenpt househol d goods and

furnishings if the creditor's lienis a "nonpossessory, nonpurchase-

noney security interest”". This termof art is not defined in the
Code;

it is, however, a matter which is addressed by state law. M C. L. A.

8440. 9107 provides that "a security interest is a 'purchase-noney

security interest' to the extent that it is . . . (b) taken by a
per son
who by maki ng advances . . . gives value to enable the debtor to

acquire rights in or the use of collateral if such value is in fact
Y]

used. " On the facts presented, there is no question that the
initial

| oan gave rise to an enforceabl e purchase-noney security interest in

the Debtors' stereo; the question is whether such interest survives
a

refinancing or consolidation of the initial loan. Inasnmuch as the
cash

recei ved pursuant to the 1981 | oan agreenent was not used for the
purchase of new goods, the issue nmay nore precisely be franmed as
whet her it is possible for the creditor to have a security interest
which is in part purchase-noney and in part nonpurchase-noney.

A review of the many cases dealing with this issue
per suades

us that the creditor cannot have a "hybrid" security interest. A
recent opinion by the Ninth Circuit Court of Appeals is informative,

especially since it involves facts not dissimlar to the instant



proceeding. In In re Matthews, 724 F.2d 788 (9th Cir. 1984), the

debt or had purchased a piano with funds |oaned from the defendant
| oan

conpany. Approximately a year l|ater, the defendant agreed to
refinance

the loan; in doing so, the prior obligation was paid off, insurance
paynments were made, and the debtors received a m ni mal anount of new
cash. Eventually, the debtors filed a bankruptcy petition and
chal | enged the debtor's interest. The Ninth Circuit reversed the
deci si on of the Bankruptcy Appellate Panel and held that the

def endant's purchase-noney security interest in the piano was
def eat ed.

The court | ooked towards the California enactnent of the UCC and the
of ficial coments acconpanying 89-107, and determ ned that any
obligation incurred in order to satisfy an antecedent debt did not

qual ify as a purchase-noney security interest under either the UCC

or the Bankruptcy Code. See also In re Hobdy, 18 B.R 70 (Bankr
W D.

Ky. 1982); In re Calloway, 17 B.R 212 (Bankr. WD. Ky. 1982); Inre

Kelley, 17 B.R 770 (Bankr. E.D. Tenn. 1982); In re Snyder, 16 B.R
380

(Bankr. S.D. Onhio 1982); In re Slay, 8 B.R 355 (Bankr. E.D. Tenn.

1980); In re Sinpson, 4 U C.C. Rep. Serv. 243 (Bankr. WD. Mch
1966) .

Several courts have held that since 8§89-107 states that a

security interest is purchase-npney "to the extent" that it secures
t he

cost of the goods, it is permssible to have a security interest
t hat



is only partially purchase-noney. See Pristas v. Landaus of
Pl ynout h,

Inc., 742 F.2d 797 (3d Cir. 1984) and cases cited. These courts
have

then resorted to various nethods of determ ning the extent of the

creditor's security interest. Sone have resorted to state commpn
| aw

or statutes, id.; In re Russell, 29 B.R 270 (Bankr. WD. Ckla
1983);

In re Brouse, 6 U C.C. Rep. Serv. 471 (Bankr. WD. Mch. 1969).
Ot hers

have fashioned their own fornulae for determ ning how nmuch of the

debtor's obligation is allocable to the secured goods and how ruch
is

not . In re G bson, 16 B.R 257 (Bankr. D. Kan. 1981); In re Conn
16

B.R 454 (Bankr. WD. Ky. 1982). Of course, if the security
agr eenment

itself contains a formula for apportionnent, those terns may be
appl i ed.

In this state, the Retail Installnent Sales Act, MC. L. A
8445. 851 et. seq. governs the rights of buyers and sellers under

install ment sales contracts such as the initial agreenment between
t he

Debt ors and Househol d Fi nance. Section 445.861(c) provides that
when

t he vendee makes "subsequent purchases"”, paynents of principal after
consolidation are all ocated proportionally between the original and

subsequent purchase in the sanme ratio that the cost of the
originally



purchased itembears to the total debt. Inln re Brouse, supra, the

bankruptcy court held that this provision was incorporated into
retail

sal es agreenents, and accordingly ruled that despite subsequent
credit

purchases, the creditor retained an enforceable purchase-noney
i nt erest

in the previously purchased itemto the extent of the unpai d bal ance
remai ni ng.
Unfortunately for the creditor, the refinanci ng agreenment

here is not one of those transactions to which the Retail
| nstal | nent

Sales Act is neant to apply. Household Finance is not a "retail

seller”, and the refinancing is not a "retail installnment
transaction”

as those ternms are defined in MC. L. A 8445.852. The provision

regardi ng consolidations refers to "subsequent purchases”. There
was

no subsequent purchase here. When the initial |oan was refinanced,
t he

creditor gave new value in the formof cash; however, the npbney was
not

used by the Debtors to acquire rights in or the use of new goods.
It

did not give rise to a purchase-noney security interest in other
itens.

We hold that M C. L. A 8445.861 was intended to apply only when the
purchaser has made nul ti pl e purchase-noney transactions; it does not

apply to unsecured | oans by an entity not engaged in retail sales.



We decline to apply the statutory fornmula to a transacti on
for which it was not intended, and there appears to be no other
rel evant provision. Since the |oan agreenent itself apparently
contains no formula for allocating paynents between t he debt for the
stereo and the subsequently advanced funds,! we hold that Household
Fi nance does not have a purchase-noney security interest in the
st er eo.
It expired when the Debtors paid off the initial loan with the

proceeds

of the refinancing. Although some courts have undertaken the task
of

devel opi ng their own apportionnment fornulae, this Court will not now

performa chore which the parties could have done over three years
ago.

| nstead, a regard for workable guidelines in transactions of this
sort

suggests that in the absence of a clear contractual or statutory
basi s

for determining the extent of a creditor's rennini ng purchase-noney

i nterest, the entire transaction should be declared to be
nonpur chase-

noney. 1n re Kelley, supra; In re Cooner, 8 B.R 351, 355 (Bankr
E.D

Tenn. 1980); but see In re Conn, supra. This standard should cone
as

The actual security agreement was not submitted at the
hearing on this matter, nor does it appear el sewhere in the
pl eadi ngs of the parties or as part of a proof of claim
Since it would obviously have been in the creditor's interest
to bring such an agreenent to the Court's attention, we can
safely assume that no such express agreenent exists.



no surprise to the creditor, a major participant in the consuner
credit

industry. 1n re Cooner, supra.

Based on the facts of this case and the |aw discussed
above,

the Court holds that Household Finance has a nonpossessory,
nonpur chase-noney security interest in the Debtors' stereo

and ot her household itens. Accordingly, to the extent that it
i npairs

the Debtors' ability to claimthe property as exenpt, it nmay be
avoi ded. Therefore, the Debtors' notion for an order avoiding the

creditor's security interest in their personal and househol d goods
is

her eby GRANTED

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



